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Pipelines in the Landscape

Both photographs attributed to Delaware Riverkeeper Network



 Habitat Fragmentation
 Fragmentation of core forest and 

impacts to areas sensitive species 
 Invasive species colonization

 Stream degradation 
 Direct impacts associated with 

construction
 Additional  impacts associated with 

loss of riparian zones including 
modified hydrology and increased 
water temperature

 Impacts to soils through excavation 
and compaction 

Natural Resource Impacts 

Associated with Pipelines

DRN, Pike County, PA across the Sawkill Creek. June 2011 



 The Federal Energy Regulatory Commission, or FERC, is an 
independent (Federal) agency that regulates the interstate transmission 
of electricity, natural gas, and oil. FERC also reviews proposals to build 
liquefied natural gas (LNG) terminals and interstate natural gas 
pipelines as well as licensing hydropower projects. The Energy Policy 
Act of 2005 gave FERC additional responsibilities as outlined in an  
updated Strategic Plan. As part of that responsibility, FERC approves
the siting and abandonment of interstate natural gas pipelines and 
storage facilities. 

What is FERC



Pipelines for Prosperity

Pipeline companies are planning to spend hundreds of 

millions of dollars on new capital projects across parts of 

New Jersey.

Come get the details on these projects from the key 

planners.

Environment vs. jobs

Pipeline Forum at South Hunterdon 
High School 11.13.2104

NEW JERSEY UTILITY COMPANIES 
ARE

SET TO INVEST BILLIONS OF 
DOLLARS ON 

INFRASTRUCTURE THROUGHOUT 
NEW JERSEY



 The Natural Gas Act of 1938 
(NGA). The NGA governs all 
aspects of interstate transportation 
and sale of natural gas, and gives 
the Federal Energy Regulatory 
Commission (FERC) authority 
over all pipeline projects.

 Preemption circumvents state and 
local regulation unless there is a nexus 
to federal law.

Natural Gas Act of 1938

Delaware Riverkeeper Network, High Point State Park, NJ

http://www.ferc.gov/


Preemption. The Natural Gas Act preempts any state or 
local law relating to the transportation of natural gas in 
interstate commerce. A big exception is that when a 
federal law itself gives authority to the state to make a 
determination or issue a permit, the state action is NOT 
preempted, which means that when the state 
environmental or water quality agency issues a water 
quality certificate under section 401 of the Clean Water 
Act, it cannot be preempted by FERC.

Preemption



http://lawofficesofcarolynelefant.com/wp-
content/uploads/2012/11/newfercpresentation_sm.pdf

http://lawofficesofcarolynelefant.com/wp-content/uploads/2012/11/newfercpresentation_sm.pdf


Federal agencies shall to the fullest extent possible: (a) 
Interpret and administer the policies, regulations, and 
public laws of the United States in accordance with the 
policies set forth in the Act and in these regulations. 

Assess the reasonable alternatives to proposed actions 
that will avoid or minimize adverse effects of these 
actions upon the quality of the human environment.

NEPA Policy



 Endangered Species Act
 Wild and Scenic River Act
 National Historic Preservation Act 
 Clean Water Act 

 Section 404 wetlands
 Section 401 Water Quality Certification *
 Section 303 Water Quality Standards*

 Executive Orders, at least those that are applicable are also       
important

 Delaware River Basin Commission

Key Federal Regulations Applicable 

to the PennEast Pipeline 



Wetlands - Section 404 of the CWA

 An Individual wetland permit will require a detailed alternatives analysis 
in accordance with 404b1 guidelines that mandates the avoidance and 
minimization of regulated impacts.

 NJ and PA Water Quality Standards. Compliance with these standards 
should be very important. 

 All wetland permits must be accompanied by a state issued water Quality 
Certificate.

Key Elements of Federal Law



Freshwater Wetland Protection Act provides the basis for 
NJ’s assumption of Section 404 of the Clean Water Act. 

How the states regulate other elements of the CWA may 
be cryptic and often overlooked but very important

Flood Hazard Area Control Act and Stormwater 
Management Rules provide for 300 foot buffers/riparian 
zones designed to protect NJ’s antidegradation streams.
This establishes a link to federal Water Quality Standards, 
Section 303 of the CWA.

New Jersey 



PADEP Exceptional resource value wetlands are 
“Wetlands that are located in or along the floodplain of the reach 
of a wild trout stream or waters listed as exceptional value 
under Chapter 93 (relating to water quality standards) and the 
floodplain of streams tributary thereto”.  This definition 
establishes a link to federal Water Quality Standards, Section 
303 of the CWA.

§ 102.14. Riparian buffer requirements are also linked to 
the protection of antidegradation streams 

Pennsylvania



 Chapter 93 The water quality of Exceptional and High Quality Waters 
shall be maintained and protected.

 A person proposing a new, additional or increased discharge to High 
Quality or Exceptional Value Waters, who has demonstrated that no 
environmentally sound and cost-effective nondischarge alternative 
exists under clause (A), shall demonstrate that the discharge will 
maintain and protect the existing quality of receiving surface waters, 
except as provided in subparagraph 

 N.J.A.C. 7:9B. Water Quality Standards

Antidegradation Streams - PA



 Category One (C1). C1 waters are designated through rulemaking 
for protection from measurable changes in water quality because 
of their Exceptional Ecological Significance, Exceptional Water 
Supply, Exceptional Recreation, and Exceptional Fisheries to 
protect and maintain their water quality, aesthetic value, and 
ecological integrity.

Antidegradation Streams - NJ



 Ultimately the permit for the pipeline will need a 401 water quality 
certificate

 Can be the basis for a denial. Connecticut denied a major pipeline, 
Islander East Pipeline, as a result conflicts with the state’s water quality 
standards, which are federally required by the Clean Water Act. 

 The pipeline co. twice applied for – and twice been denied – a water 
quality certification from Connecticut. 

 The Second Circuit held supported Connecticut’s finding that the 
techniques proposed for installation of the pipeline violated state 
water quality standards by eliminating a significant area of nearshore 
waters from their existing and designated use.  

Why are These Details Important?



By early 2002, FERC had gave the pipeline a green light 
for most of its route and an amber light for a section in the 
coastal zone. FERC had certified a pipeline that did not 
comply with the straightforward requirements of the 
Federal Coastal Zone Management. 

Resulted in the rerouting of the pipeline.

Millennium Pipeline, Croton NY



“Because the waterbody crossings would be 
completed in accordance with the 
construction and restoration methods 
described above and detailed in TGP’s ECPs 
and any site-specific measures that may be 
required by state permitting agencies or the 
COE, we conclude that impacts on 
waterbodies would be minor and temporary”.

TGP’s Northeast Upgrade Pipeline Project

This exact wording was used in the EA for Transco’s Leidy 
Southeast Upgrade Pipeline 
Using mitigation as a means to address all project impacts is 
simply unrealistic and based on similar projects unfounded 

Delaware Riverkeeper Photograph



 It is apparent that the report was 
designed to be an apology for a project 
that was predetermined to receive a 
finding of no significant impact. 

 The position that mitigation will solve 
all of the pipelines impacts is not only 
unrealistic it is highly inaccurate and 
serves to mislead to the general public. 

 Numerous regulatory compliance 
errors. 

Review of Recent Pipeline EA’s

Delaware Riverkeeper Photograph



These impacts are commonplace.  

 PADEP fined PVR Marcellus Gas Gathering LLC of Williamsport, Lycoming 
County, $150,000 for discharge violations that occurred during construction of 
the Coal Mountain pipeline in four Lycoming County townships during the fall 
of 2011.

 Wisconsin - Enbridge Energy Partners with a Notice of Violation for repeated 
failure to comply with the wetland and waterway permit, the Wisconsin 
Department of Natural Resources (WDNR). Fined over 1 million dollars 
http://www.wisconsinwetlands.org/enbridge.htm#201405Department of Justice 
(DOJ). 1.1 million dollar penalty

Wetlands Surface Water Impacts 



 The state of New Jersey has fined the Tennessee Gas Pipe-line 
Company (TGP) $175,000 for failure to replant vegetation in areas 
impacted by the company's pipeline expansion project.

 Problems associated with trench dewatering activities being conducted 
by Tennessee Gas Pipeline Company, Highland Lake in Sussex County 
experienced a significant influx of sediment. This sediment influx 
discolored the southern end of the lake.

 Pike County, numerous Erosion and sediment control violations.

……and more



Transco Mitigation Planting 

Dead, as were 
most of the 
plantings



 Wetlands and streams were not 
identified on the project plans 

 Blamed it on failure to obtain 
property access.

 Served to underestimate the 
area of impact  to sensitive 
resources and to identify 
secondary impacts. 

Closely Follow the Process 







 http://lawofficesofcarolynelefant.com/wp-
content/uploads/2010/06/FINALTAGguide.pdf

 http://lawofficesofcarolynelefant.com/wp-
content/uploads/2012/11/newfercpresentation_sm.pdf

 http://www.delawareriverkeeper.org/resources/Reports/SauerL_Achiev
ing_Higher_Quality_Restoration_Along_Pipeline_Rights_of_Way.pdf

References
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 Delaware River basin Commission just announced that they will 
review the proposed PennEast Pipeline

 A stalemate over regulations at the Delaware River Basin Commission 
has prevented natural gas development in the watershed since 2010. 
But the multi-state commission will now play a role in whether a new 
Marcellus Shale gas pipeline can move forward. The proposed 
PennEast pipeline would cut under the Delaware River at Riegelsville, 
Bucks County. 

New Player in the PennEast Review



Mark Gallagher
Princeton Hydro
Ringoes, NJ 08551
mgallagher@princetonhydro.com
908.237.5660

THANK YOU



 Review of electric transmission line project in PA and their application 
stated  that they “worked diligently with cooperating property owners to 
locate the line to minimize the impact to their existing and future land use 
plans”. 

 This translates to mean that the line mostly was located in floodplains 
and wetlands. 

 Sadly, this also means that the project cost less.

Where to Locate Linear Development 



 PART 1022—COMPLIANCE WITH FLOODPLAIN AND WETLAND 
ENVIRONMENTAL REVIEW REQUIREMENTS

 EO 11988  Floodplain Management and EO 11990 Protection of Wetlands  

 § 1022.5 Applicability. (a) This part applies to all organizational units of DOE, 
including the National Nuclear Security Administration, except that it shall 
not apply to the Federal Energy Regulatory Commission. 

 Interestingly, EO 11988 states “in order to avoid to the extent possible the long and 
short term adverse impacts associated with the occupancy and modification of 
floodplains and to avoid direct or indirect support of floodplain development wherever 
there is a practicable alternative”

Executive orders on Floodplains and Wetlands 



 Memorandum of Understanding Between the Federal Energy 
Regulatory Commission and the U.S. Department of the Interior United 
States Fish and Wildlife Service Regarding Implementation of Executive 
Order 13186, "Responsibilities of Federal Agencies to Protect Migratory 
Birds" 

 Work collaboratively with other agencies and applicants to identify 
measures to protect, restore, and manage, as practicable, Important Bird 
Areas, Western Hemisphere Shorebird Reserve Network sites, Ramsar
sites, and other significant bird sites that occur on lands impacted by 
projects under the jurisdiction ofthe Commission.

Executive Order 13186 



 Based on Transco’s commitment to conduct vegetation clearing within 
the

 FWS-recommended timeframes, implementation of our 
recommendations above, and

 considering that the Project would involve an incremental expansion of 
an existing right-of-way,

 we conclude that impact on migratory birds (including BCC-listed 
species) would be minimal

 and effects on their habitat would be minimized.



 Preserved Farmland –

 Landowners who sell their development easements to the Farmland Preserve 
Program still own their land, but must develop the land for agricultural use. 
Such deed restrictions remain in force for any future landowners and ensure 
that the land is forever protected for agricultural use. 

 Preserved Farmland Deed restrictions prohibit non-agricultural development 
on these lands. 

 Transco would negotiate with each landowner for a right-of-way across his/her 
lands. If an agreement cannot be reached, Transco would need to initiate 
condemnation proceedings at the appropriate time in order to secure the right-
of-way and remove the program restrictions.

FERC Condemnation Approach 

Leidy Southeast Expansion Project EA



 Does PennEast invoke eminent domain?

 Federal government approved transmission pipeline projects do carry 
the option to invoke eminent domain. However, PennEast will make 
every reasonable effort to reach a fair agreement with landowners 
when compensating them for use of their property.



 The applicant shall compensate the Trust for the conveyance of Trust 
land with replacement land that: is at least five acres in size or five 
times the acreage of the land proposed to be conveyed, whichever is 
greater; has a geographical, hydrological and/or ecological nexus to

 land proposed to be conveyed; is of greater ecological value and 
usefulness for natural diversity/biodiversity; and is of equal or greater 
market value than the land proposed to be conveyed.

NJ Natural Lands Trust 


